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1. Introduction
The health care ministry of the Catholic Church consists in nearly 600
hospitals in 47 states, over 700 nursing homes in 48 states, and 4 out of the
10 largest health care systems in the country. Eighty-five million patients
are cared for in thi s ministry annually. Between 1994 and 1999, l7 % of
hospital and health care mergers involved Catholic institutions. Ninetythree percent of these mergers were can-ied out with secular hospital
partners. Because of certain draconian financial measures related to the
Budget Reconciliation Act of 1997, the status of many health care
providers has been precarious. This has been the incentive for the increased
number of mergers in recent years. Although it does no. apply universally,
the financial health of religiously affiliated institutions may be better than
that of some publicly or privately owned health care entities. As a result, it
may be that the Catholic partner in an anticipated merger could be
negotiating from a position of relative financial strength. The non-Catholic
partner in a merger may wish to reap the cost-saving benefits of a
relationship with the Church's health care ministry while still entertaining
the unrealistic expectation that this will not preclude their continuing
participation in practices forbidden by the Church.
Negotiations leading to mergers should hopefully remove the
ambiguity of allowing the merged entity to engage in health care
procedures not permissible under the standards of the Ethical and
Religious Directives (ERD) for Catholic Health Care Facilities.
The Catholic Health Care Ministry has a long tradition of providing
quality health care in spite of, if not because of, the standards imposed by
Catholic teaching. Catholic hospitals are subject to the same requirements
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applicable to non-Catholic institutions by licensing agencies and quality
control organizations such as the Joint Commission for the Accreditation
of Health Care Organizations. Catholic health care is a ministry of service
and not a ministry of proselytizing. Because this is the case it is important
to note the ability to conduct the business of health care provision
according to the dictates of its institutional principles and conscience is the
prerogative of our faith community and, as such, is not truly a public
matter. Nevertheless there has been a public outcry in some communities
against the unwillingness of new hospitals created by mergers to provide
what are euphemistically referred to as "reproductive services." Although
the positions of the Catholic Church with regard to contraception, direct
sterilization and abortion are well known and the refusal to provide such
services manifestly demonstrated for many years, conflicts and
misunderstandings have nevertheless arisen. Catholic institutions typically
provide a full range of health care services and it is an unavoidable fact of
life that not every institution provides all possible services. The failure to
provide these certain reproductive services has been pOltrayed as a betrayal
or denial of service to communities. This is particularly true when the
Catholic facility is the sole provider in a community. Even though the
services precluded by Catholic teaching are elective in nature and the need
to travel to access certain services is proverbial in small as contrasted with
urban areas, denial of services is said to impose hardships. These alleged
hardships are said to impact selectively on "the poor" unable to travel.
The Catholic Medical Association has expressed concern about
movements within professional organizations including the American
Medical Association to undermine the independence of conscience of
Catholic hospitals. The members of CMA are concerned about the
necessity of getting involved in the wrongdoing of oth<¥ health care
providers as a result of mergers or acquisitions. Recognizing that how the
terms of an arrangement is important in determining the outcome, the
CMA has delegated to this Task Force the task of investigation.
The ethicists of the Pope John Center have, in the past, fashioned a
set of principles applicable to inter-institutional alliances. These principles
of partnership are:
1) Cooperation must be mediate material, never formal or immediate
material.
2) We can only do together what all partners agree to be appropriate.
This means that while alliances or collaborative efforts need not be
Catholic, it must nevertheless observe the Ethical and Religious
Directives as respecting the "Corporate conscience of the Catholic
partner."
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3) Morally illicit procedures cannot be provided on the Catholic
campus.
4) Any morally illicit procedure provided on campuses of nonCatholic alliance partners must be excluded from the new alliance
corporations through separate billing mechanisms, administration
and grievances.
5) All publicity should be straight-forward regarding:
a) The need to form an alliance (the good to be done)
b) The good to be achieved by "rationalizing" health care
c) The exclusion of immoral procedures from the partnership (even if
these procedures are still available in other non-Catholic sites)
d) The necessity of this publicity appearing in promotional literature.
These principles, though somewhat dated, are important starting
points in any investigation (R. Smith, "The Jungle of Mergers", Linacre
Quarterly 67:7, 2000).

2. The Impact of Mergers on
The Provision of Medical SeTvices
Those who would like to include provisions for "reproductive services" in
contracts for mergers or acquisitions between Catholic and non-Catholic
health providers are primarily concerned about inpatient services and are
therefore most interested in the provision of contraceptive sterilization.
Since male vasectomy is most often an office procedure, the primary
emphasis is on female tubal ligations.
Tubal ligation is not treatment for any disease. I The purpose of
sterilization of women is to achieve the goal of preventing future
pregnancy. The vast majority of tubal ligations are done for socioeconomic
reasons although the prevention of pregnancy may achieve the benefit of
avoiding exacerbation of certain systemic illnesses aggravated by
pregnancy. Some theologians have attempted to justify thi s latter minority
of sterilizations by an application of the principle of totality. However, as
pointed out by Pius XII:
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To justify tubal ligation one appeals mistakenly to this principle.
For in this case the danger to the mother does not result either
directly or indirectly from the presence of the normal functioning
of the tubes nor from the influence of diseased organs. The danger
appears only if voluntary sex ual activity brings about a pregnancy
that could threaten the aforesaid weak or diseased organs. 2

One particular variety of tubal ligation has been entertained by some
theologians (e.g. Thomas O'Donnell, S.l,? as a situation defensible as an
indirect sterilization ? This is the so-called "physiological isolation" of the
uterus in which tubal ligation is carried out as the "first stage" of a
hysterectomy indicated by rupture of the uterus caused by repeated
Caesarean sections. Other theologians (e.g. Gerald Kelly SJ.) later
expanded the definition to encompass a uterus damaged by repeated
Caesarean sections of an unspecified number.4 Father O'Donnell
subsequently rescinded his opinion that "uterine isolation" constituted an
indirect abortion and pointed out the susceptibility of the concept of uterine
isolation to clinical abuse and extension to cover almost any situation in
which tubal ligation accompanies Caesarian section. 5 So-called "uterine
isolation" was given conditional approval by Cardinal Bernardin in 1986 in
Chicago. 6 The approval was later withdrawn 7 at the request of the Holy
See.8 During the period of "conditional approval" it was amply
demonstrated that the term "uterine isolation" was being inappropriately
applied to almost any tubal ligation performed for any reason. 9
Another problem related to approval of sterilization procedures by a
local ordinary was the creation of scandal related to "geographical
morality" in which sterilization procedures were being allowed in some
dioceses and the same procedures being appropriately prohibited in
adjacent or proximate dioceses. 10
'
Since the end of avoidance of pregnancy can be achieved by licit
means such as abstinence or natural family planning, the tolerance of
contraceptive direct sterilization in Catholic institutions is not morally
acceptable. I I The type of tubal ligation most often proposed as a "needed
reproductive service" is that type which accompanies elective Caesarian
section. These are not emergency procedures and their performance off the
premises of Catholic institutions can be the result of careful long range
planning by the attending physician. Approximately 8% of women giving
birth in hospitals have a sterilization done.
Because of the extensive public discourse regarding Catholic
opposition to abortion and the referral for abortion, contracts for the
merger of Catholic and non-Catholic providers will characteristically
anticipate conflicts and clearly prohibit the performance of or referral for
direct abortion procedures on the premises of Catholic institutions. One
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potential conflicted area related to abortifacient medications is the need to
prepare and publish rape protocols for the aftercare of rape victims in
emergency rooms. Many protocols in secular institutions anticipate the
provision of abortifacient drugs such as Ovral for the prevention of
implantation of any potential pregnancies resulting from forcible rape. 12
Because of the extreme rarity of pregnancies related to a single act of
forcible rape l3 and because of the ability of Catholic emergency rooms to
provide comprehensive care for the victim of rape including the provision
of hormone therapy to carefully screened patients, 14 this issue has virtually
ceased to exist as an impediment to joint ventures. There is no evidence to
indicate that following morally acceptable post-rape therapy in Catholic
institutions results in an increase in the number of pregnancies related to a
single act of forcible rape. 15
The provision of contraceptive services has been further complicated
by recently accumulating evidence that most forms of modern hormonal
pregnancy prevention actually have the potential to be abortifacient. 16
Hospital pharmacies can obviously decline to prescribe so-called
"contraceptive" pills without legitimate vulnerability to accusations of
denial of essential services. Those who have the conscientious objection to
the use of abortifacient oral medications would have ready access to the
pill at community pharmacies off the premises of Catholic health care
centers.
Another important consideration in health care institutions in which
there may be a shared identity between Catholic and public facilities is the
protection of consciences of medical staff and nursing personnel.
Physicians and other medical professionals must be protected in their
refusal to cooperate in immoral medical or surgical activities. This is
particularly important in the case of residents or fellows in training who
may be pressured to participate in immoral procedures that are part of the
training program of a medical school or other educational services.
Constant vigilance is necessary to prevent sanctions or recriminations
against those opting out of actions contrary to sincerely held moral beliefs.
Candidates for training must also be protected in situations where they are
vulnerable to exclusion because of conscientious principles.I?
End of life issues, which have the potential of creating
incompatibilities among partners in a merger, are: 1) the provision of
assisted nutrition and hydration to patients who are terminally ill and 2)
euthanasia. There should be a presumption in favor of providing nutrition
and hydration as long as this is of sufficient benefit to outweigh the burdens
involved to the patient. Unless the patient's death is imminent from an
underlying fatal disease (i.e. to be expected to occur within a fortnight and/
or the patient is incapable of absorbing assisted feedings, assisted
178
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hydration and nutrition should be provided as a benefit which prevents
death from starvation or dehydration. I S
Euthanasia is an action or omission that of itself or by intention
causes death. 19 Physician assisted suicide is that form of euthanasia in
which the physician provides the means of committing suicide or
otherwise cooperates with the patient in causing death.
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3. A Hostile Resolution to
AMA House of Delegates
From the California Delegation
Resolution: 218
(A-OO)
Introduced by: California Delegation
Subject: Access to Comprehensive Reproductive He~lth Care
Referred to: Reference Committee B (Mary T. Herald, MD, Chair)
Whereas, Through acquisition and merger, certain non-secular health care
systems have become the exclusive health care providers in some
communities; and
Whereas, These non-secular health care systems have interfered with
physician practices related to reproductive health; and
Whereas, Availability of such reproductive services is reduced, and in
some communities obliterated; and
Whereas, The access to such reproductive services is necessary for the continued well-being of female patients; therefore be it
180
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RESOLVED, That the American Medical Association support legislation
designed to secure continued patient access or assure alternative patient
access within the community, in the case of mergers and/or acquisitions of
health care systems, to reproductive health care including, but not limited
to, birth control, tubal ligation and vasectomy; and be it further
RESOLVED, That the AMA support legislation designed so that any
hospital providing perinatal services which receives public or taxpayer
funds, including Medicare and/or Medicaid, be required to provide a full
range of reproductive services including temporary or permanent birth
control ; and be it further
RESOLVED, That when reproductive services are a covered benefit, the
AMA shall seek enforcement of existing law which requires health plans to
be responsible to provide access to those services for their emollees; and be
it further
RESOLVED, That the AMA support legislation designed to prevent health
care systems from interfering with patient/physician communications
concerning reproductive health care; and be it further
RESOLVED , That the AMA support legislation which would require that
any hospital providing perinatal services must permit its staff physicians to
perform tubal sterilization so long as they are trained and qualified to do so.

4. Commentary on Themes
From the NCCB Consultation
These are basically predictions as to the long-range consequences of
disallowing contraceptive sterilizations in Catholic hospitals and, as such,
should be kept in historical context.
1) The suggestion is put forward that there is an inability to approach
partners who share our opposition to abortion and euthanasia but
disagree with Catholic teaching on sterilization and, by inference, on
contraception. Opposition to mergers in most communities is based
on a loss of so-called "reproductive rights." These rights are not
selectively defined as loss of access to post-Caesarian section tubal
ligation but rather include the entire panoply of "rights" which
includes contraception certainly and probably abortion for alleged
"therapeutic" purposes. In view of the recent opposition to
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limitations on infanticide described as "pattial bilth abortion" as well
as opposition to the Born-Alive Infant Protection Act, it is probably
not safe to assume that communities would be satisfied with only a
small fraction of the radical feminist agenda.
2) The "loss" of Catholic sole provider hospitals raises the question
as to how a Catholic hospital became a sole provider if it had been
functioning over time in compliance with the ERD and had not
thereby lost the confidence of the community.
3) Most malpractice suits concerning sterilization are related to
complications of the procedure or, more likely, the failure of the
procedure to prevent future pregnancy. It is difficult to imagine why
a physician would be sued for not doing a sterilization in a hospital
where sterilizations were forbidden.
4) Predictions regarding the loss of Ob-Gyn services began with the
critics of the 1971 Directives. These has been some attrition but not
of the dimension s anticipated. It is difficult to understand how
sterilizing women enhances an obstetrical service.
5) The Church's position on abortion is much more likely to foster
anti-Catholic sentiment than any other moral position. Seventh Day
Adventist hospitals impose restrictions on the availability of meat in
food services. Baptist churches seem not to be reluctant to try to
enact laws to restrict alcohol consumption and Evangelical churches
inveigh against gambling. These religious positions would affect
community-wide behavior and not just the condpct of a churchowned institution.
6) The Church's position on sterilization is based on an enhanced
respect for the life-giving faculties. A position that tolerates some
intrinsically evil reproductive practices such as sterilization and/or
contraception would have the effect of weakening rather than
enhancing the ability of Catholic health care to witness for life.
7) In the recent past, the Office of Economic Opportunity and HHS
have tolerated compulsory sterilization of poor women (e.g., the Reif
sisters' case) and women on welfare (Aiken, South Carolina case).
The current situation in Peru suggests that poor women are
threatened, not protected, by the availability of sterilization for
socioeconomic reasons. The odious Supreme Court decision Buck V.
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Bell suggests that children are threatened by a policy of eugenic
sterilization.

8) As Catholic physicians we would challenge the reality of our
alienation from the "rest of health care patients, physicians and
payers." Selective opting out of certain immoral practices has always
been a challenge for Catholic practitioners but experience would not
indicate a serious economic or professional disadvantage. The prolife Catholic community complains of a distinct shortage of pro-life
Catholic providers.
9) Clarification of ERD principles regarding material cooperation
should preclude inappropriate contract negotiation or confusion
among local ordinaries.
10) There was a highly publicized case in which a Catholic hospital
in Montana was compelled by court order to perform sterilizations.
The rationale of the court was that the hospital had become a public
facility by viltue of its having accepted federal Hill-Burton funds for
hospital construction. The passage of the Church amendment by
Congress seemingly insulated Catholic hospitals against such suits
by strengthening federal conscience protection laws.
This case is a paradigmatic case of duress in compelling
Catholic institutions to cooperate materially in the performance of
sterilizations. The enlargement of the concept of duress to include
theoretical threats to the institutional economic survival or to the
viability of an individual department (e.g. Ob/Gyn) is, by contrast
,
unconvincing.
The 1975 "Reply of the Sacred Congregation for Doctrine of the
Faith on Sterilization in Catholic Hospitals" and the subsequent
NCCB commentary contains language that is largely categorical and
unequivocal and not supportive of this interpretation of what
constitutes duress.
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5. Legal Questions
If the Ethical and Religious Directives (ERD) are accepted as an
official public statement of what the Catholic Church holds regarding the
morality of medical practices in Church-affiliated institutions, certain
questions arise. The most important is: How does the failure to uphold part
of the Directives by tolerating sterilization, for example, weaken the legal
status of Catholic institutions in asserting an unwillingness to participate in
other activities precluded by the Directives such as direct abortion? Does
the acceptance of economic duress in one instance undermine the ability of
the health care institution to assert a conscientious exemption in another
context? Would not a rationale allowing a hospital to violate the ERD
because of duress (defined as susceptibility to economic or community
retaliation) embolden some plaintiffs such as staff physicians or
community special interest groups to exploit the apparent flexibility or
inconsistency of enforcement of moral objection? Duress to tolerate
sterilization could become duress to perform abortions. The recent attempt
by the California delegation to put the American Medical Association on
record as favoring the preservation of "reproductive rights" in merged
institutions raises the specter of possible entry of formidable professional
organizations into court cases.
This hypothetical was presented to the legal consultants for this Task
Force. All were of the opinion that to allow practices such as sterilization
on the premises of Catholic hospitals would compromise the legal
protection provided by the ERD in contesting efforts to force Catholic
institutions to participate in abortion or other life terminating procedures.
The conscience of the individual practicing physician is protected by
official public positions taken by the institutional chtirch. Many promagisterial physicians lived through the nightmare that accompanied the
dissent that followed the promulgation of Humanae Vitae when patients
would request oral contraceptives with a statement that their use of the pill
had been sanctioned by a confessor or spiritual advisor.
It will likewise be difficult for the orthodox Catholic physician to
follow what would appear to be a clear condemnation of contraceptive
sterilization if the Catholic hospital were tolerating such sterilizations on
their premises. This conflict could become a medico-legal as well as a
conscientious problem. The problem is compounded by situations in which
procedures are approved in one diocese and prohibited in another.
The survival of the Catholic health care apostolate is threatened by
many factors operative in the cunent economic climate and by the
declining number of vocations to the religious nursing orders. Strategies
for survival based on compromise of Catholic principles may in the long
184
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run be counterproductive if they lead to a loss of support in the Catholic
medical community.
There has been great pressure on the assertion of Christian positions
for several years. These have originated primarily in court cases declaring
prayer unconstitutional in any public setting (even including high school
football games) and iconoclastic decrees against posting the Ten
Commandments. There is more intense pressure coming from cultural
forces in the media (such as 60 Minutes) to abandon Christian convictions
and to subject Christian candidates to spurious loyalty oaths (Ashcroft not
Lieberman).
The problem is, of course, that people in secular society want the
services we provide but not the beliefs that go with them. They are more
than willing to have Catholics run high-risk businesses like hospitals but if
the values upheld by these hospitals are actually Christian they say they are
illegitimate. Hospitals founded and funded by religious organizations
ought to be able to provide services on their own terms else wherefore
established in the first place?

Alienation of Church Property
The Archdiocese of Chicago has an official policy which prohibits
the sale of Catholic hospitals to for-profit agencies and which encourages
only those mergers in which a contractual guarantee of Catholic identity
and bioethical integrity exists. The concern for alienation of propelty is
morally significant inasmuch as people of goodwill have donated to the
"stable patrimony" of the Church thinking that their gift will be used for
the purpose for which it was given and for which it was willingly received.
The sanction for the maintenance of this policy can be found in the
Code of Canon Law #1291.
Canon 1291 - The permission of the competent authority according to the
norm of law is required in order validly to alienate the goods which
through lawful designation constitute the stable patrimony of a public
juridic person and whose value exceeds the sum determined in law.
"Alienation" is a term with a technical meaning in canon law. Simply
defined it is the transfer of property or of rights over property from one
person to another. The person from whom the transfer proceeds is said to
alienate the propelty or rights involved.
In the strict sense, alienation applies to real property and to invested
funds which are similar to immovable property. These latter funds are
termed stable capital or fixed capital and consist of funds invested for a
specified purpose. They may become stable capital either by formal
designation as such by the proper ecclesiastical authority or by the
intention of the donor who gives the funds for a specific purpose.
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Money or its equivalent such as stocks, bonds, certificates of deposit,
or other securities often comprise a great percentage of the assets of
ecclesiastical juridic persons today. Canon law considers money to be a
medium of exchange. It is considered working capital or free or unstable
capital if it has not formally become stable capital. It is cash on hand or
money temporarily invested. An administrator might even temporarily
designate such funds as part of an endowment for seminarian education,
for example, reserving the right to change the designation at a later time.
Such funds would not be considered stable capital.
Most real property of public juridic persons is subject to the canons
on alienation. Land and buildings generally fall under these regulations. So
also do objects of special worth for artistic or historical reasons, objects
blessed or consecrated for use in worship, and anything given to the
Church as a votive offering. On the other hand, if a juridic person received
a donation or bequest of land or buildings to be sold with the proceeds to be
used either for general or specific purposes, the sale of those properties is
not alienation in this canonical sense. The funds then acquired, however,
might be restricted and thereby become stable capital as previously
explained.
Sale is not the only transaction which alienates property rights, for
many actions limit dominium by transferring part of the rights of the
Church. Among them are mortgage, lien, easement, option, compromise,
settlement, renting and leasing.
The concept of alienation, rooted as it is in a society in which real
propelty was the primary asset, has caused many complicated discussions
of its applicability to situations which Church administrators face today.
Many consider it too cumbersome. At the October, 1981 plenarium,
Archbishop Joseph Bernardin asked that the concept oH'stable patrimony"
be changed so that a flexible notion of alienation more appropriate for
today be adopted. The Secretariate responded that the change was
unnecessary because canon 1295 applies the requisites for alienation to any
transaction by which the patrimonial condition of the Church might
become worse.
Historical Perspectives
The golden era of the acute care hospital was in the 1970s. Since then
managed care has led to the emergence of extra institutional health services
such as home health, same day surgery, hospice, clinic based programs,
etc. This has led to the conventional wisdom that hospitals could no longer
avoid networking. The ethicists of the Pope John Center developed
principles in an anticipation of the obsolescence of stand alone hospitals.
These principles, put forth by Father Russell Smith, are as described above.
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6. Cooperation

Cooperation
Formal
Explicit

Material
Implicit

Mediate

Immediate

Proximate

Remote

Explicit Formal Cooperation
The cooperator intends the evil, as does the primary agent.
Implicit Formal Cooperation (also known as immediate material
cooperation).
The cooperator does not intend the evil but supplies cooperation
without which the evil act cannot be accomplished.
Neither of the aforesaid types of cooperation is allowable.
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